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Passed by Shri Uma Shankar Commissioner (Appeels-l) Central Excise
- Ahmedabad
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Arising out of Order-in-Oﬁginal No AHM-STX-003-ADC-AJS-019-16-17 dated 19.09.2016 Issued by:
Additional Commissioner, Central Excise, Din: Mehsana, A'bad-Ill. '

& et / SRvarsy &1 = wd war Name & Address of The Appeliants/Respondents

M/s. Super Construction Co.

sﬂm;ﬂ%ﬂﬁmﬁwﬁéﬂﬁwﬁﬁaﬁmm@mﬁﬁmﬁwﬁﬁﬁw@mm%—
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

ﬁ?ﬁumﬁwngmﬁwsmﬁmaﬁﬁaaﬁﬁmzﬁwaﬁmﬂﬁ:—
Under Section 86 of the Finance Act 1994 an appeal lies to :- -
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,

" Meghani Nagar, New Mental Hospital Compound; Ahmedabad — 380 016.
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(iH) The appeal under sub section (1) of Section 86 of the Firance Act 1994 to the Appellate Tribunal

Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994

and Shali be accompanied by a copy of the order appealed against (one of which shall be certified copy)

-and should be accompanied by a fees of Rs. 1000/~ where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanided & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. :
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(iiiy  The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed unde- Schedule-| in terms of the Court Fee
Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. dr g, ﬁwmawwmmm(wﬁﬁm%mm%m#%—ﬁwmaw
mﬁﬂm P_¥y Y URT 39T & et RedRI(EEan-2) IR 200¥(0ey HY FEAT R4) Rwlia: of.0¢ 308y S &Y
fereelier arferforesr, 2.y Y &y ¢3 & siadia FarT 1 sl A AT IS gaRT fafRee & a1§ qg- mmmsﬁmﬁ%
T 13 50 URT & 3fceer ST A STy arel) 3R 3 iy g 0 waT @ I e gy
AT SEUTE o TF AT 3 Jfereler « Aler frw a1w oo » & vt enfAer &

(i) 4rT 11 é’r%m&aﬁm‘rﬁaw

(ii) Yerde AT B off aF g ufr

(i)  Wde s GEEEd ¥ Bfuw 6 ¥ igeia & e

—»Mmﬁwﬁswmﬁmﬁm(ﬁ. 2) AT, 2014 F 3T & O et arcfelir onfRrendy & wever
feramarefier wererer arsft vd ardver Y ey it @YY

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specnfled
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencemen of the Finance (No.2) Act, 2014,

(4)(7) g smeer & wfer srefter oTRreRToT & WoAET SrET Qo IraT Yo AT GUS Rafw Y & afr v e e & 10%

8ITeITeT X 3T STet e qus faranfee @ o s & 10% Syorerrr R A o7 R B

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is ln
dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Super Construction Co.2, Shl;ee Ram Comp:lex‘.
Radhanpur Road, Mehsana (hereinafter referred to as “the appellant™) against the Order-
in-Oriéinal No.AHM-STX-003-ADC-AJS-019-16-17 dated 19.09.2016 (hereinafter
refeired to as “the impugned order™) passed by the Additional Commissioner of Central |

Excise, Ahmedabad-11I (hereinafter referred to as “the adjudicating authority™)

2. Briefly stated, during the course of inquiry against the appellant on the basis of
information that they were not paying service tax on taxable service provided, it was
noticed that the appellant has provided [i] various civil construction work mainly as a sub
contractor to the main contractor and in addition to the same they had also provided civil
consiruction work on their own; and [ii] they had received services of transport of goods

service from various transporters and also paid freight for the same and in terms of

' Sectidn 68(2) of the Finance Act, 19194 read with Rule 2(1)(d) of Service Tax Rules.

1994 read with notification N0.30/2012-ST the izbility to pay service tax on GTA
service lies on the appellant being receiver of GTA service. During scrutiny ol records it

was appeared that out of total service tax liability of Rs.38,94,908/- on construction

_income received by the appellant, they had paid only Rs.8,30,029/- and against total

service tax liability of Rs.2,74,828/- on GTA service they had paid Rs.31,599/- during
January 2013 to March 2014. Therefore, a show cause notice dated 02.03.2015 was

issued to them for recovery of short paid amount of Rs.20,64,879/- and Rs.2,43,229/-

‘with interest and imposition of penalty under Section 78, 77(2), 76 of the F inance Act,

1994 and under Rule 7Cof Service Tax Rules, 1994. Vide the impugned ord;:r, the
adjudicating authority by confirming the short paid amount of service tax with interest in
respect of value of construction received and dropped demand in respect of liability on
GTA service. He has also-imposed penalty of RS.15,32,440.""- under Section 78 of the Act.
Rs.10,000/- each under Section 77(1) and 77(2) of the Act and late fee prescribed under
Rule 7 C of Service Tai Rules. ’

3. Being aggrieved, the appellant has ﬁled the present appeal on the grounds that:-

o The appellant had undertaken civil construction work as a sub contractor of M/s
Varun Construction Co. Mehsana and Vinod H TFatel and the nature of works
carried out by them was as a sub-contractor; that for the. aforesaid said activities
the main contractor has deposited the entire amount of service tax on the full
construction value, hence the demand of tax would amount to double payment of
tax on the same value. . _

e Notwithstanding anything above, if the appellant was liable for service lax. then
also they were liable for service tax @50% as per RCM proviso as specified in
notification No.30/2012 dated 20.6.202. ’

s Under RCM provision, service tax liability comes Rs.14,37,193/- against which

" they had deposited Rs.8,30,029/- and principal has paid Rs.6,42,834/- and balance
50% service tax liability has deposited by the ONGC as a service recipient: thal
they had neither charged nor collected service tax from their customers as they
were not aware about the tax liabilities being a sub-contractor.
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o Extended period cannot be invoked and therefore penalties imposed are required

to be set aside.
o The appellant has relied on various case laws in support of their argument.

4, A personal hearing in the matter was held on 2).03.2017. Ms Rachana M
Khandhar, Chartered Accountant appeared for the same and reiterated the grounds of

appeal and submitted further written submissions.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in the appeal memorandum as well as during the course of personal hearing.

The core issue to be decided in the instant case is as to whether the appellant. being a

sub-contractor of civil works, is required to be discharged service tax liability when their

main contractor has discharged the requisite service tax.

6. The adjudicating authority has held that the main contractor has discharged
service tax on the consideration for the service rendered by him, while the appellant.
being a sub-contractor is liable for payment of service tax in respect of the value of his
output service. which is an inpult for the main contractor; that since the scheme of Cenvat

credit is available, it is not correct to state that there would be a double taxation,

7. = Iobserve that the liability to tax has to be decided with reference to the definition
- the concerned taxable service at the relevant period of time and the activities carried out
and the contract governing such activity. In the instant case, the period involved is
January 2013 to March 2014. In terms of Section 66 B of :he Finance Act, 1994 (FA).
there shall be a levy of service tax on the value of all services other than those specified
in the negative list. In the instant case, undisputed facts revealed that the services
rendered by the appellant as a sub-contractor is not specified under the negative list or the

said service is not a exempted service from payment of service tax.

8. The appellant has contended that the entire amount o7 service tax on the full value

of works contract service has.been deposited by the main Contractor; therefore, the .

demand would amount to double payment. They also relied on case lawsv.viz., [i] in casc
of DNS contractor decided by Hon’ble Tribunal reported at 2015 (37) STR 848-Tri Del:
[ii] in case of CCE, Pune V/s Akruti Projects decided by Hon’ble Tribunal reported at
2015 (37) STR 348 which support their arguments. T also cbserve that some of the case
laws discuss that there shall be no levy of service tax on sub-contractors. considering that
the main contractor had paid tax for the full value and some case laws are distinguished

and held that Sub-contractor providing taxable service are liable to pay Service Tax.

9. [ observe that the policy that if the main contractor has paid service tax. the suh-
contractor need not pay tax again on the same service, for periods prior to introduction of
Cenvat Scheme is reasonable and acceptable based on the 3oard’s earlier Circulars. for

maintaining equality before law. | observe that the Board' has issued Cii"'éti\ilfc:i{-"‘-'No.




clarification reads as under:

A taxable service provider outsources a | A sub-contractor is essentiglly a taxable |
part of the work by engaging another service provider. The factihat services
service provider. generally known as sub- provided by such sub-contrag ;
contractor. Service tax is paid by the | by the main service provider i
service provider for the total work. In | of his work doss not in any’
such cases, whether service tax is liable to | fact of provision of -taxable s
be paid by the service provider known as sub-contractor.
sub-contractor who undertakes only part : . £
of the whole work. Services providad by sub-confﬁzictors are in
the nature of input services. ‘_’e;i'vicc tax is.
therefore, leviable on any taﬁéple services
provided, whether or not the ' services arc
provided by a person in his ;c';apucil) as o
sub-contractor and whether ;or not such
services are used as input ser\fji:é,es. The fact
that a given laxable service ig intended for ;
use as an input service.by another service |
provider does not alter the taxgbility of the |
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The above circular clearly clarifies that the sub-contractor who is also a seryvice provider

; » . . . . et ‘\: N .
for completion of the work of main contractor 1s liable for service tax inirespect of his
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service. b
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10. | observe that in case of M/s Hargovind Electric Decorators , the l"lrli'l'xcipal Bench
' o
of Hon’ble Tribunal reported at 2016 (143) STR 619- (Tri Del) has held. that no legal
provisions to support claim that sub-contractor need not pay Service Ta%;(ii’e\'el1 if they

provide taxable service when.value of such service includzd in output service of main

v
K

contractor. The Hon’ble Tribunal held that:- o

“4.Reliance is placed by the appellanis on a Circular dated 7-10-1998:0f C.B.E. & C.
We find that the clarifications relied upon by the appellants were issued prior o the
introduction of Cenvat Credit Rules. The appetlants have contended that the main
contractors have paid service tax on folal gross value which included the sub-contractor
portion of the service. Here, we find that the tax liability dischargéd by the main
contractor is as per the applicable legal provisions and it cannot be said that the main
contractor is acting as an agent to discharge the tax liability of sub-conj/lfrcmlor. The tax
liability of the appellants are to be decided as per the applicable provisiohs.of law during
the relevant time. The admitted position is that the appellants” could not. stare any legal
provisions 1o support the claim that they need not pay service fax evei if they provide
raxable service when the value of such service is included in the output sei ’

wyice of the main
contractor. Such proposition will go against from principle of Cenvat di}‘écli/ Rules il
make the credit flow as mandated by these Rules as redundant. After Il7'é'}ijllrmluclinn of
Cenvat Credit Rules and various changes in the legul provisions, the C.B. E.\& C. issued a
master Circular on 23-8-2007. One of the points clarified sherein is the .s'é/!:i}ice tux liahility
of sub-contractors if tax is paid by main contractor. We uiso take note thul. I;he question of
double taxation will not apply 1o the present situation as the Cenvat ('l'c*(/lfii[(‘ulux provides
Jor the situation where, subject to satisfaction of all the conditions. I/Ie;'f(?.\‘ paid on the
input services are eligible as credit for the outpul service provider. As § ch, we find no
merit in the appellant’s claim in this regard.” T

T

in another case- M/s Furnace Fabrica India Ltd reported at 2016 (43) STR 175 (Ker). the

[onble Migh Court of Kerala held that:-
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“4.  This Court is of the considered opinion that in view of the specific clarifications
regarding ‘input service' rendered by the sub-contractor, which is used by the muin
service provider for dompletion of the work. it ccumor be hewd that the sub-contractor is not
liable to pay service lax for the services provided by him. However, it is for the
adjudicating authority to decide on verification of records regarding the dischurge of
liability of ‘service tax' and to decide with respect lo the credil relating 1o the ‘input
service'. The directions issued by the CESTAT in Ext.P4 judgment is ulso to the affect of
issuing similar directions.”

In case of M/s Max Logestic Ltd reported at 2017 (47) STE 041 (TRr Del), it has been
held that

“Assessee rendering services like transport of containers, handling cargo and various
other incidental activities and receiving consideration in terms of ugreement - Assessee
providing input services (BAS) enabling RSIC to provide overall services - In such
arrangement tax paid by RSIC 10 be on total gross value - Assessee’s service forms part
of overall service rendered by RSIC 10 various ICD users and payment of Service Tux by
RSIC by itself not to exclude assessee’s tax liabiliry - Tax liability confirmed only w.r.1.
consideration received and not on gross value receivea by RSIC - Fuct that taxable
service intended jfor use as input service by another service provider not (o ualter
taxahility of service provided - Not a case of double tazation - Findings in impugned
order reguarding tax-liability upheld - Sections 63 und 73 of Finunce Act, 19947

1. In view of above, by following Board’s clarification and supporting decisions
discussed above, I am of the considered view that the appellant is liable to pay service tax

on the taxable service provided by them during the relevant period.

12.  However, the appellant argued that in terms of notification No.30/2012-ST dated
20.06.2012, notifying RCM, they are liable to pay only 50% of the total amount of tax
-payable. The adjudicating authority has contended that the RCM notified in the said
notification is applicable only where the service recipient is a body corporate as specified
in paragraph 1(v) of the notification and it is not applicable to the instant case as the
recipient M/s Varun Construction being a partnership firm. The said notification
specifies service tax payable in respect of service provided or agreed to be provided in
service portion in execution of work contract -50% by the service provider and 50% by
the service recipient, subject to provisions of 1(v) of the notification which reads as
under. The relevant provisions stipulated in 1(v) of the said notification is as under”
“(v) provided or agreed to he provided by way of renting of motor vehicle
designed to carry passengers (o any persons who is nol in the similar line of
business or supply of manpower for any purpose or service portion in execution
of works contract by any individual, Hindu Undivided Family or partnership firm
whether registered or not including association of person. located in the taxable
territory to a business entity registered us body corporate, located in the taxuble
lerritory.”
I observe that the adjudicating authority has mis-interpreted the notification and denied
the beneﬁt by stating that the said notification is appliczble oﬁly where the service
recipient is a body corporate. As per the above stipulation, any person who provided or
agreed to be provided in respect of service portion in execution of work contract by any

individual, HUF or partnership firm or not including association of person. located in the

taxable territory to a busmess entity registered as body corporate, located in the taxable

=
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eligible for availing the benefit of the said notification by discharging 50% of taxable

. amount as a service provider.

13.  As regards penalty imposed. I observed that it is a fact that prior to extension of
Cenval crédit scheme to Service Tax, the Board on a number of occasions had clarilied
that if the main service provider is discharging Service Tax liability then the sub-
contractors to the main service provider need not pay Service Tax on the same activity
and the issue was under litigation and some of the case laws upheld that no tax liability
on sub-contractor when the entire liability was discharged ty the main contractor. Since
the .issue involved is under dispute and accordingly the appellant was not discharging
Service Tax liability, I am of the considered view that this case is fit for invoking the
powers under Section 80 of the FA and accordingly, I set aside the penalty imposed under

various Sections of FA.

| : _
o 14.  In view of above discussion, the appeal filed by the appellant is modified to the

@’j\ above extent as dlscussed in pala 11 to 13 above. The appeal stands dlsposed of in above
erms. ‘ 3)“\3\‘m
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Date: 15/05/2017
Attested
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Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.AD.

To.

M/s Super Construction Co.
2. Shree Ram Complex,
Radhanpur Road, Mehsana

£

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise. Ahmedabad-1IL.

3. The Additional Commissioner, Central Excise, Ahmedatad-II1.

4. The Additional Commissioner(Systems) Central Excise, Ahmedabad - 111
5. The A.C./ D.C., Central Excise Division: Mehsana, Ahnedabad-III

"\}./thard file
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