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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedab ad
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Arising out of Order-in-Original No AHM-STX-003-ADC-AJS-019-16-17 dated 19.09.2016 Issued by:
Additional Commissioner, Central Excise, Din: Mehsana, A'bad-111.

a74aaaaf / ufaarl at mm g uar Name & Address of The Appellants/Respondents

M/s. Super Construction Co.
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zu r# sra a rife at{ ft a4fa Ufa qf@art at angle Raffa war a tar &
Any person aggrieved by this Order-in.:Appeal may file an appeal to the appropriate authority in the

following way :- .

flt zyca, wn gen vi hara anqhRtu =7nf@au at rfc-
Appeal to Customs Central Excise And Servic~ Tax Appellate Tribunal :-

fa,ftq 3tf@,fzu,1994 #t ear so3if 3r9ta not ft # 'Cfffi cBT 'iJfT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a &flu 9ls #lnr zyca, sq zrc vi hara 3rfl#tu nnf@ear 3it2o, q ea srRTc
i:fil-4l'3o-s; -~ .=rrR, 3ll:P-lctlcillct-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
· Meghani Nagar, New Mental Hospital Compound; Ahmedabad - 380 016.

(ii) 3r41Rt; +nrznf@raU al fftu 3rf@rf1, 1994 #t Ir 86 (1) cB" 3Rflffi ~
~ Pllll-llclciil, 1994 fr g(«)# iaf feufRa mt4 va.et- 5 'tf "clR -~ 'ff c#f 'iJfT
hf vi sr#a arr fru arar a f@sg srfl4 t n{ at stat ufjt hf rt uR;
·(s v qifra 4Ra "ITT<fr) 3/h merRh en ii nruf@raUr qT .-lllllcfid °R-l2Rf %_ cfm * .:rwfd°
arfRa ea ta urag # rua Rzr m aia a re k a i sei hara #6t
l=ftrr. ~ c#r l=fiTr 3m c¥fflJT 77qt if q, 5 Gara qrv a ? asi nT; 1 ooo /- i:&'R=r ~
"ITT<fr I wei hara al nimr, nu #t l=fiTr 3ITT -wrrm +wul ft u, s ala I so alaa ztat
5000 /- i:&'R=r ~ "ITT<fr I Get hara #t it, ans # l=fiTr 3W -wrTm ·Tut if u; 5o Gar4 IT
Uva surat ? aei T; 10000/- #hRt zft
(ii) The appeal under sub section (1) of Section 86 of the Firance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)

· and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demarided & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcRff"lf~.1994 ctr·tTRT 86 at Uq-ITT'(2;) # siaft aria hara Puma6, 1994 t frn:r-r 9 (2~) t
aiafa ferffRa f ya.).7 al Grf vi um# er mgr, a4ha Gar zyc/ mgr, ta nr re
(~) t 3ITffi ctr mmrr ( ffl ~~ >lf-r "ITT<fr) 3it 3rga /errs m7gr1 3erar 37gr, #tu sn yen,
374t4tu nn@rawr at 3r4a ma a fez ha g; ft vi tr sur zycl/ srga, a4tu sn yea Tr
-cnfur 3ITffi ctr >lf-r~ "ITT1fi I .

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompariied
by a copy of order of Commissioner Centr.al Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. "ll"~ .-ll lllle1ll ~ ~ . 1975 ctr mif tJx~-1 E aiafa ferfRa fag 34IT Tc arr#r qi
~~ t 3ITffi ctr >lf-r tJx xii 6.50/- "Cffi" CJ)T ararr yGa fen au @tr if@gt

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed unde- Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. tar zyca,n zgca vi hara or4t#tr zarznf@raw (raff@4fe) Raraa1, 1982aff qi. ru #if@a macii
cJ71 fl~~c'I ffl cf@~ ctr 3lR f ezn 3naff fan Gar &j

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. Q

1/

4. $,T res, hcRhr3srrs vi aara 3rfl#tr f@ear (flea# uf ar4)ai # ;m;m #~ 3('tl1c;' ll~
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under.section 35F of the
Central Excise Act, 1944 which is ·also made applicable to Service Tax under section 83 of the Finance Q
Act, 1994 provided the amount of pre-deposit payable would be Eubject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencemem of the Finance (No.2) Act, 2014.

(4)(i) zrsr #sr 3rftr qf@raur avar az arcs 3rzrar area zn a;us Rlc:11f&a "(n" at ajr far av sra # 10%
3 .3 ?

mrarar tR 3ih'~~ G1Ts RI cuRia ~oil"~t- 10% m@Taf tR clTT sraft
0

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute." ·
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ORDER-IN-APPEAL

This appeal has been filed by MIs Super Construction Co.2, Shree Ram Complex.

Radhanpur Road, Mehsana (hereinafter referred to as "the appellant") against the Order

in-Original No.AHM-STX-003-ADC-AJS-019-16-17 dated 19.09.2016 (hereinafter

referred to as "the impugned order") passed by the Additional Commissioner of Central

Excise, Ahmedabad-III (hereinafter referred to as "the adjudicating authority")

2. Briefly stated, during the course of inquiry against the appellant on the basis of

information that they were not paying service tax on taxable service provided, it was

noticed that the appellant has provided[i] various civil construction work mainly as a sub

contractor to the main contractor and in addition to the same they had also provided civil

construction work on their own; and [ii] they had received services of transport of goods

service from various transporters and also paid freight for the same and in terms of

Section 68(2) of the Finance Act, 19194 read with Rule 2(1 )(d) of Service Tax Rules.

I 994 read with notification No.30/2012-ST the ]i;,bility to pay service tax on OTA

( service lies on the appellant being receiver of GTA service. During scrutiny of records i

was appeared that out of total service tax liability of Rs.38,94,908/- on construction

income received by the appellant, they had paid only Rs.8,30,029/- and against total

service tax liability of Rs.2,74,828/- on OTA service they had paid Rs.31,599/- during

January 2013 to March 2014. Therefore, a show cause notice dated 02.03.2015 was

issued to them for recovery of short paid amount of Rs.0,64,879/- and Rs.2,43,229/

with interest and irriposition of penalty under Section 78, 772), 76 bf the Finance Act,

1994 and under Rule 7Cof Service Tax Rules, 1994. Vide the impugned order, the

adjudicating authority by confirming the short paid amount of service tax with interest in

respect of value of construction received and dropped demand in respect of liability on

GTA service. He has also imposed penalty ofRs.15,32,440/- under Section 78 ofthe Act.

Rs.10,000/- each under Section 77(1) and 77(2) of the Act and late fee prescribed under

·-o Rule 7 C ofService Tax Rules.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that:

• The appellant had undertaken civil construction work as a sub contractor ofMis
Varun Construction Co. Mehsana and Vinod H Patel and the nature of works
carried out by them was as a sub-contractor; that for the aforesaid said activities
the main contractor has deposited the entire amo:mt of service tax on the full
construction value, hence the demand of tax would amount to double payment of
tax on the same value.

• Notwithstanding anything above, if the appellant was liable for service tax, then
also they were liable for service tax @50% as pen RCM proviso as specified in
notification No.30/2012 dated 20.6.202.

• Under RCM provision, service tax liability comes to Rs.14,37,193/- against which ]
they had deposited Rs.8,30,029/- and principal has paid Rs.6,42,834/- and balance t8?
50% service tax liability bas deposited by the ONGC as a service recipient: that
they had neither charged nor collected service tax from their customers as they
were not aware about the tax liabilities being a sub-contractor.

,,a.
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Extended period cannot be invoked and therefore penalties imposed are required
to be set aside.

o The appellant has relied on various case laws in support of their argument.

4. A personal hearing in the matter was held on 20.03.2017. Ms Rachana M

Khandhar, Chartered Accountant appeared for the same and reiterated the grounds of

appeal and submitted further written submissions.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in the appeal memorandum as well as during the course of personal hearing.

The core issue to be decided in the instant case is as to whether the appellant. being a

sub-contractor of civil works, is required to be discharged service tax liability when their

main contractor has discharged the requisite service tax. ·

6. The adjudicating authority has held that the main contractor has discharged

service tax on the consideration for the service rendered by him, while the appellant.

being a sub-contractor is liable for payment of service tax in respect of the value of his

output service, which is an input for the main contractor; that since the scheme of Cenvat

credit is available, it is not correct to state that there would be a double taxation.

7. I observe that the liability to tax has to be decided with reference to the definition

· the concerned taxable service at the relevant period of time and the activities carried out

and the contract governing such activity. In the instant case, the period involved is

January 2013 to March 2014. In terms of Section 66 B of :he Finance Act, 1994 (FA).

there shall be a levy of service tax on the value of all services other than those specified

in the negative list. In the instant case, undisputed facts revealed that the services

rendered by the appellant as a sub-contractor is not specified under the negative list or the

said service is not a exempted service from payment of service tax.

8. The appellant has contended that the entire amount oz? service tax on the full value

of works contract service has . been deposited by the main Contractor; therefore, the .

demand would amount to double payment. They also relied on case laws viz., [i] in case

of DNS contractor decided by Hon'ble Tribunal reported at 2015 (3 7) STR 848-Tri Del:

[ii] in case of CCE, Pune V/s Akruti Projects decided by Hon'ble Tribunal reported at

2015 (37) STR 348 which support their arguments. I also cbserve that some of the case

laws di.scuss that there shall be no levy of service tax on sub-contractors. considering that

the main contractor had paid tax for the full value and some case laws are distinguished

and held that Sub-contractor providing taxable service are liable to pay Service Tax.

9. I observe that the policy that if the main contractor has paid service tax. the sub

contractor need not pay tax again on the same service, for periods prior to introduction of

Cenvat Scheme is reasonable and acceptable based on the 0ard's earlier Circulars. for

maintaining equality before law.

0

o



A sub-contractor is essential[lj} a taxable '
service provider. The fact :-iRf;iat services I
provided by such sub-contra.c .!Wh; are used
by the main ser•1ice provider ,r,.if completion
of his work does not in anY, ~hy alter the
fact of provision of taxable s.~hvice by the
sub-contractor. : I:i
Services provid::d b.y sub-conftactors are in
the nature of input services. Service tax is. }
therefore, leviable on any taJ4ple services I
provided, whether or not the'services arc I
provided by a person in his capacity us a "
sub-contractor and whether ;or not such I
services are used as input series. The faet
that a given taxable service is :intended for i
use as an input service by another service I
provider does not alter the taxability of the ]
service provided. ! "
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The above circular clearly clarilies that the sub-contractor who is also a seryice provider
·r

for completion of the work of main contractor is liable for service tax iJjl
1

fespect of hist
r

I 0. I observe that in case of Mis Hargovind Electric Decorators , the Pl'j'f'1cipal 13cnch. i I

of Hon'ble Tribunal reported at 2016 (143) STR 619- (Tri Del) has heldthat no legal

provisions to support claim that sub-contractor need not pay Service Tak'even if they

provide taxable service when value of such service includ-::d in output ~t1:vice or main

A taxable service provider outsources a
part of the work by engaging another
service provider, generally kn_own as sub
contractor. Service tax is paid by the
service provider for the total work. In
such cases, whether service tax is liable to
be paid by the service provider known as
sub-contractor who undertakes only part
of the whole work.

clarification reads as under:

F No.V2(CS)52/STC-II/16-17
1±57
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96/7/2007-ST. dated 23-8-2007, after introduction of Cenvat Scheme\ii :!Jhe relevant
:_.!·.•·.\1'ilet+ji!!Cl

o

contractor. The Hon 'ble Tribunal held that:- I'

,·

"4.Reliance is placed by the appellants on a Circular dated 7-10-1998,9.(C.B.E. & C.
We .find that the clarifications relied upon h_r the appellants were issued prior to the
introduction of Cenvat Credit Rules. The appetlants have contended that the main
contractors have paid service tax 011 towl gross value ll'hich included the:-V1h-co11tmctor
portion of the service. Here, we find that the tax liability discharged hy the main
contractor is as per the applicable legal provisions and it cannot be sc;icJ. _that the main
contractor is acting as an agent to discharge the tax liability of sub-con/i:actor. The tar
!iahili~v of the appellants are to he decided as per the applicable provisiohsof law during
the relevant time. The admitted pusitiun is that the appellants·could no(sfllle any legal
provisions to support the claim that they need not pay service tax evei if they provide
taxah/e service when the value c?f"such service is inr.:luded in the output sethiwe ofthe main
contractor. Such proposition will go against from princ:i;;le of Cenvat q{kdit Rules und
make the CJ'edit flow as mandated by these. Rules as redundant. After th& introduction of
Cenvat Credit Rules and various changes in the legal provisions, the C.B.E,i& C. issued a
master Circular on 23-8-2007. One of the points clarified ,herein is the ser;vice tax liability
ofsub-contractors iftax is paid by main co111ractor. We aiso take note thit the question of
double taxation will not apply to the present situation as the Cenat Credi{Rules provides
.fin· the situation where. subject to satisfaction of all the conditions. the;tax paid on the
input services are eligible as credit for the output servic-e provider. As such, we }ind no
merit in the appellant's claim in this regard. " -. · '

In another case- Mis Furnace Fabri.ca India Ltd reported at 2016 (43) STR 175 (Ker). the

llon'ble High Court ofKerala held that:-
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"4. This Court is of the considered opinion that in view of the specific clarifications
regarding 'input service· rendered by the sub-contractor, which is used by the muin
service providerfor completion of the work, it cannot be head that the sub-contractor ts not
liable to pay service tax for the services provided by him. However, 11 1s .for the
adjudicating authority to decide on verification of records regarding the discharge of
liability of 'service tax' and to decide with respect to the credit relating to the 'input
service'. The directions issued by the CESTAT in Ext.P4 judgment is also to the affect of
issuing similar directions. "

In case of MIs Max Logestic Ltd reported at 2017 (4 7) STR 041 (TRr Del), it has been

held that

"Assessee rendering services like transport of containers, handling cargo and various
other incidental activities and receiving consideration in terms of agreement - Assessee
providing input services (BAS) enabling RIC to provde overall services - I such
arrangement tax paid by RSIC to be on total gross value - Assessee 's service forms part
of overall service rendered by RSIC to various !CD users andpayment ofService Tax by
RSIC by itself not to exclude assessee 's tax liability - Tax liability confirmed only wr.t.
consideration received and not on gross value received by RSC - Fact that taxable
service intended for use as input service by another service provider 110I to alter
taxabilitv of service provided - Not a case ofdouble ta:ation - Findings in impugned
order regarding tax liability upheld - Sections 65 and 73 ofFinance let, I994",

11. In view of above, by following Board's clarification and supporting decisions

discussed above, I am of the considered view that the appellant is liable to pay service tax

on the taxable service provided by them during the relevant period.

12. However, the appellant argued that in terms of notification No.30/2012-ST dated

20.06.2012, notifying RCM, they are liable to pay only 50% of the total amount of tax

· payable. The adjudicating authority has contended that the RCM notified in the said

notification is applicable only where the service recipient is a body corporate as specilied

in paragraph I (v) of the notification and it is not applicable to the instant case as the

recipient M/s Varun Construction being a partnership firm. The said notification

specifies service tax payable in respect of service provided or agreed to be provided in

service portion in execution of work contract -50% by the service provider and 50% by

the service recipient, subject to provisions of I (v) of the notification which reads as

under. The relevant provisions stipulated in 1 (v) ofthe said notification is as under"

"M provided or agreed lo he provided by way of renting of motor vehicle
designed ·to carry passengers to any persons who is not in the similar line of
business or supply of manpower for any purpose or service portion in execution
ofworks contract by any individual, Hindu Undivided Family or partnershipfirm
whether registered or not including association ofperson. /ocared in the taxable
territory to a business entity registered as body corporate, located in the taxable
/erritmy...

I observe that the adjudicating authority has mis-interpreted the notification and denied

the benefit by stating that the said notification is applicEble orily where the service

recipient is a body corporate. As per the above stipulation, any person who provided or

agrce<.I to be provided in respect of service portion in execution of work contract by any

individual, HUF or partnership firm or not including association of person. located in the

taxable territory to a business entity registered as body corporate, located.in the taxable

territory. In the instant case. he appettant is a partnership firm and?ber@fopeyire

es

•

()

o
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eligible for availing the benefit of the said notification by discharging 50% of taxable

amount as a service provider.

13. As regards penalty imposed, I observed that it is a fact that prior to extension or

Cenvat credit scheme to Service Tax, the Board on a number of occasions had clarified

that if the main service provider is discharging Service Tax liability then the sub

contractors to the main service provider need not pay Service Tax on the same activity

and the issue was under litigation and some of the case laws upheld that no tax liability

on sub-contractor when the entire liability was discharged by the main contractor. Since

the: issue involved is under dispute and accordingly the appellant was not discharging

Service Tax liability, I am of the considered view that this case is fit for invoking the

powers under Section 80 of the FA and accordingly, I set aside the penalty imposed under
. ,

various Sections of FA.

14. In view of above discussion, the appeal filed by the appellant is modified to the

above extent as discussed in para 11 to 13 above. The appeal stands disposed of in above

terms.

Attested

2l'ototon.'1
Superintendent (Appeal-I)
Central Excise, Ahmedabad

3mas?
(3ar 2in)

3rz4 (3fee -)
Date: 1s/0572017

a9..
-:;J,

BY R.P.A.D.

To.
M/s Super Construction Co.
2. Shree Ram Complex,
Radhanpur Road, Mehsana

Copy to:

1. The ChiefCommissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise. Ahmedabad-III.
3. The Additional Commissioner, Central Excise, Ahmedal:ad-III.
4. The Additional Commissioner(Systems) Central Excise, Ahmedabad - III
5. The A.Cl D.C., Central Excise Division: Mehsana, Ahmedabad-III

- ·1_6-Gard file
7. P.A.
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